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(3) The alien spouse and minor chil-
dren of an alien who has been or will be
issued a visa under INA 101(a) (15) (F)
(i) or 101(a) (15) (M) (i) may receive
nonimmigrant visas under INA 101(a)
(15) (F) (ii) or 101(a) (15) (M) (ii) if the
consular officer is satisfied that they
will be accompanying or following to
join the principal alien; that sufficient
funds are available to cover their ex-
penses in the United States; and, that
they intend to leave the United States
upon the termination of the status of
the principal alien.

(c) Posting of bond. In borderline
cases involving an alien otherwise
qualified for classification under INA
101(a) (15) (F), the consular officer is
authorized to require the posting of a
bond with the Attorney General in a
sum sufficient to ensure that the alien
will depart upon the conclusion of
studies or in the event of failure to
maintain student status.

§41.62 Exchange visitors.

(a) J-1 classification. An alien is clas-
sifiable as an exchange visitor if quali-
fied under the provisions of INA 101(a)
(15) (J) and the consular officer is satis-
fied that the alien:

(1) Has been accepted to participate,
and intends to participate, in an ex-
change visitor program designed by the
United States Information Agency as
evidenced by the presentation of a
properly executed Form IAP-66, Cer-
tificate of Eligibility for Exchange Vis-
itor (J-1) Status;

(2) Has sufficient funds to cover ex-
penses or has made other arrangements
to provide for expenses;

(3) Has sufficient knowledge of the
English language to undertake the pro-
gram for which selected, or, except for
an alien coming to participate in a
graduate medical education or training
program, the sponsoring organization
is aware of the language deficiency and
has nevertheless indicated willingness
to accept the alien; and

(4) Meets the requirements of INA
212(j) if coming to participate in a
graduate medical education or training
program.

(b) J-2 Classification. The spouse or
minor child of an alien classified J-1 is
classifiable J-2.

§41.62

(c) Applicability of INA 212(e). (1) An
alien is subject to the 2-year foreign
residence requirement of INA 212(e) if:

(i) The alien’s participation in one or
more exchange programs was wholly or
partially financed, directly or indi-
rectly, by the U.S. Government or by
the government of the alien’s country
of nationality or last residence; or

(ii) At the time of the issuance of an
exchange visitor visa and admission to
the United States, or, if not required to
obtain a nonimmigrant visa, at the
time of admission as an exchange visi-
tor, or at the time of acquisition of
such status after admission, the alien
is a national and resident or, if not a
national, a lawful permanent resident
(or has status equivalent thereto) of a
country which the Director of the
United States Information Agency has
designated, through publication by
public notice in the FEDERAL REGISTER,
as clearly requiring the services of per-
sons engaged in the field of specialized
knowledge or skill in which the alien
will engage during the exchange visitor
program; or

(iii) The alien acquires exchange visi-
tor status in order to receive graduate
medical education or training in the
United States.

(2) For the purposes of this paragraph
the terms financed directly and financed
indirectly are defined as set forth in sec-
tion §514.1 of chapter V.

(3) The country in which 2 years’ res-
idence and physical presence will sat-
isfy the requirements of INA 212(e) in
the case of an alien determined to be
subject to such requirements is the
country of which the alien is a national
and resident, or, if not a national, a
lawful permanent resident (or has sta-
tus equivalent thereto).

(4) If an alien is subject to the 2-year
foreign residence requirement of INA
212(e), the spouse or child of that alien,
accompanying or following to join the
alien, is also subject to that require-
ment if admitted to the United States
pursuant to INA 101(a) (15) (J) or if sta-
tus is acquired pursuant to that section
after admission.

(d) Notification to alien concerning 2-
year foreign residence requirement. Be-
fore the consular officer issues an ex-
change visitor visa, the consular officer
must inform the alien whether the
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§41.71

alien will be subject to the 2-year resi-
dence and physical presence require-
ment of INA 212(e) if admitted to the
United States under INA 101(a) (15) (3J)
and, if so, the country in which 2 years’
residence and physical presence will
satisfy the requirement.

Subpart H—Transit Aliens

8§41.71 Transit aliens.

(a) Transit aliens—general. An alien is
classifiable as a nonimmigrant transit
alien under INA 101(a) (15) (C) if the
consular officer is satisfied that the
alien:

(1) Intends to pass in immediate and
continuous transit through the United
States;

(2) Is in possession of a common car-
rier ticket or other evidence of trans-
portation arrangements to the alien’s
destination;

(3) Is in possession of sufficient funds
to carry out the purpose of the transit
journey, or has sufficient funds other-
wise available for that purpose; and

(4) Has permission to enter some
country other than the United States
following the transit through the Unit-
ed States, unless the alien submits sat-
isfactory evidence that such advance
permission is not required.

(b) Certain aliens in transit to United
Nations. An alien within the provisions
of paragraph (3), (4), or (5) of section 11
of the Headquarters Agreement with
the United Nations, to whom a visa is
to be issued for the purpose of applying
for admission solely in transit to the
United Nations Headquarters District,
may upon request or at the direction of
the Secretary of State be issued a non-
immigrant visa bearing the symbol C-
2. If such a visa is issued, the recipient
shall be subject to such restrictions on
travel within the United States as may
be provided in regulations prescribed
by the Attorney General.

Subpart —Fiance(e)s and Other
Nonimmigrants

8§41.81 Fiance(e) of a U.S. Citizen.

(a) Petition requirement. An alien is
classifiable as a nonimmigrant fi-
ance(e) under INA 101(a)(15)(K) if the
consular officer is satisfied that the
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alien is qualified under that provision
and the consular officer has received a
petition filed by the U.S. citizen to
confer nonimmigrant status as a fi-
ance(e) on the alien, which has been ap-
proved by the INS under INA 214(d), or
a notification of such approval from
that Service.

(b) Certification of legal capacity and
intent to marry. Upon receipt of a peti-
tion approved by INS and the alien’s
sworn statement of ability and intent
to conclude a valid marriage with the
petitioner within 90 days of arrival in
the United States, the consular officer
shall grant the alien the nonimmigrant
status accorded in the petition and
shall determine the eligibility of the
alien to receive a K-1 visa.

(c) Eligibility as immigrant required.
The consular officer, insofar as prac-
ticable, shall determine the eligibility
of an alien to receive a nonimmigrant
visa under INA 101(a)(15)(K) as if the
alien were an applicant for an immi-
grant visa. If the consular officer deter-
mines that the alien would be eligible,
under INA 212 (a) and (e) and in all
other respects to receive an immigrant
visa, except the alien shall be exempt
from the labor certification require-
ment of INA 212(a)(5), the officer may
issue a nonimmigrant visa under this
section.

[52 FR 42597, Nov. 5, 1987, as amended at 56
FR 30428, July 2, 1991]

§41.82 Certain parents and children of
section 101(a)(27)(l) special immi-
grants [Reserved]

§41.83 Certain witnesses and inform-
ants.

(a) General. An alien shall be classifi-
able under the provisions of INA
101(a)(15)(S) if:

(1) The consular officer is satisfied
that the alien qualifies under the pro-
visions of that section; and

(2)(i) The consular officer has re-
ceived verification from the Depart-
ment of State, Visa Office, that:

(A) in the case of INA 101(a)(15)(S)(i)
the INS has certified on behalf of the
Attorney General that the alien is ac-
corded such classification, or

(B) in the case of INA 101(a)(15)(S)(ii)
the Assistant Secretary of State for
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